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	Quotes That Inspire
"The Unspoken Assumption of Bad Management and Bad Marketing is “ We Are Smarter Than You”. 
Dale Dauten in “ How Gifted Bosses Hire and De-Hire Their Way to Success
Common Employer Mistake in Employment Screening – Doing Something to Avoid Negligent Hiring – AND MORE IMPORTANTLY – to Avoid Injuries to Third Parties 

That’s right. Doing nothing is the biggest mistake employers make. Doing nothing to assure that the person you are going to hire hasn’t exhibited behavior in the past that would indicate he or she may injure someone while in your employ. 


101 Ways to have a Great Day at Work by Stephanie Goddad Davidson 
  
" The sum of wisdom is that time is never lost that is devoted to work” – Ralph Waldo Emerson

What is one activity that you do that makes you lose all track of time? Everyone has at least one thing like this. Pay attention to this phenomenon. Once you find it, see how you can create a job or career around it. 









	
[bookmark: _GoBack]This free eNewsletter contains news and ideas to help you in your business life and is brought to you by Randisi & Associates, Inc.  If you wish to unsubscribe at any time, please reply to this message with Unsubscribe in the subject line.
This month we highlight 

1. Problems employers assume when they DO NOTHING. 
1. Protection enabled when efforts are made and documented to DO SOMETHING.
1. Want to read a different perspective on performance reviews?  Samuel A. Culbert has a “unique” perspective on whether or not performance reviews are effective and offers an alternative. 

Information in this newsletter is not intended as legal advice. Please consult legal counsel before taking any actions. I hope you find this month's newsletter beneficial.

Jim Randisi
410.494.0232

A case decided by the California Supreme Court on June 23, 2011 demonstrates the risk assumed by an employer when an individual’s past behavior is not properly investigated and known facts are ignored. 
DAWN RENAE DIAZ, Plaintiff and Respondent, v. JOSE CARCAMO et al., Defendants and Appellants. No. S181627. Supreme Court of California. Filed June 23, 2011. California Supreme Court on June 23, 2011
As any legal action that occurs in California, the case is complicated. I would like to use the facts in the case to illustrate how basic investigation techniques could have been used to avoid an accident caused by the negligent driving of an employee. 
A person injured by someone driving a car in the course of employment may sue not only the driver but that driver's employer. The employer can be sued on two legal theories based on tort principles: respondeat superior and negligent entrustment. Respondeat superior, a form of vicarious liability, makes an employer liable, irrespective of fault, for negligent driving by its employee in the scope of employment. The theory of negligent entrustment makes an employer liable for its own negligence in choosing an employee to drive a vehicle.

To show that the employer’s driver was prone to drive negligently (which was relevant to plaintiff's negligent hiring and retention claims against the employer), plaintiff offered evidence of the employee’s past accidents, including one in which he was at fault and another that had occurred just 16 days before the accident. To further support her negligent hiring claim, plaintiff offered evidence of the employee’s poor employment record: As a person illegally in this country, he had used a false Social Security number to get hired; he had been fired from (or quit without good reason) three of his last four driving jobs; and he had lied in his application to work for the employer. In addition, plaintiff presented extensive testimony about employer's inadequate hiring practices, thereby making the company appear indifferent to the need to screen or train drivers for safety. That testimony showed, for example, that when the employer hired the employee, the employer did not make adequate efforts to get evaluations of him from his past employers and it ignored the one evaluation it did receive, which was very negative.

A lot of wasted time and resources could have been easily avoided had the employer done something to properly investigate the applicant’s past history. Doing nothing is not an option in this area. 


Doing Something Helps Employer Defeat FMLA Claim 
[bookmark: 437]Summary of an article in the May 2011 issue or SHRM Magazine By Domenick Carmagnola and R. Shane Kagan
When an employee left work and did not return for nine days, his failure to respond to his employer’s telephone calls doomed his Family and Medical Leave Act (FMLA) claim, according to the 7th U.S. Circuit Court of Appeals. 
We would like to focus on one of the aspects of the action that helped the employer avoid the FMLA claim. The case is complicated more complicated than is presented here. It is not our intention, here, to discuss the complexity of an FMLA claim. We would like to highlight how the employer’s attempts to contact the employee, filing the claim, were ignored by the employee and thus helped to contribute to a victory for the employer. 
The employer then proceeded to call the employee 13 more times over a period of more than a week to clarify the employee’s request for time off from work. However, the employee did not return these calls or otherwise contact the employer. 
However, the 7th Circuit held that the employee’s failure to respond to King’s calls doomed his FMLA claim. It noted that employers are entitled not only to notice that the FMLA may apply, but also when an employee will return to work
Professional Pointer: This matter provides a much needed reminder that the obligations under the FMLA are a two-way street. Employers can easily be placed on notice of a potential FMLA leave request; however, employees cannot stand by and keep employers in the dark. In addition to notifying an employer of the need for FMLA time off from work, an employee has one or two working days to inform his employer as to the estimated leave time needed. If an employee does not know how much time off from work he requires, the employee should at least communicate this problem to the employer, and estimate the likely duration of the requested leave. This course of action may have saved the employee’s FMLA claim.
Domenick Carmagnola and R. Shane Kagan are attorneys with Carmagnola & Ritardi, LLC, the Worklaw® Network member firm in Morristown, N.J.


Performance Reviews Aren’t the Win-Win Many Companies Think-  They Are Lose-Lose – Bad for the Company and Bad for Employees – Samuel A. Culbert
UCLA professor, Samuel Culbert, shares some managerial tips on improving an employee's performance. Summary of article presented at http://online.wsj.com
To Mr. Culbert’s way of thinking, a one-side-accountable, boss-administered review is little more than a dysfunctional pretense. It's a negative to corporate performance, an obstacle to straight-talk relationships, and a prime cause of low morale at work. Even the mere knowledge that such an event will take place damages daily communications and teamwork.

TWO PEOPLE, TWO MIND-SETS
The mind-sets held by the two participants in a performance review work at cross-purposes. The boss wants to discuss where performance needs to be improved, while the subordinate is focused on compensation, job progression and career advancement. The boss is thinking about missed opportunities, skill limitations and relationships that could use enhancing, while the subordinate wants to put a best foot forward believing he or she is negotiating pay. All of this puts the participants at odds, talking past each other. At best, the discussion accomplishes nothing. More likely, it creates tensions that carry over to their everyday relationships.
PERFORMANCE DOESN'T DETERMINE PAY
Another bogus element is the idea that pay is a function of performance, and that the words being spoken in a performance review will affect pay. I believe pay is primarily determined by market forces, with most jobs placed in a pay range prior to an employee's hiring.
OBJECTIVITY IS SUBJECTIVE
Most performance reviews are staged as "objective" commentary, as if any two supervisors would reach the same conclusions about the merits and faults of the subordinate. But consider the well-observed fact that when people switch bosses, they often receive sharply different evaluations from the new bosses to whom they now report.
ONE SIZE DOES NOT FIT ALL
Employees all come with their own characteristics, strong suits and imperfections that they orchestrate in every attempt to perform their best. Because no two people come similarly equipped, they draw upon the unique pluses and minuses they were endowed with at birth along with compensatory assets they subsequently developed
PERSONAL DEVELOPMENT IS IMPEDED
The drive for improvement goes on in big and little ways at work. You would think that the person in the best position to help somebody improve would be his or her boss.  Yet, thanks to the performance review, the boss is often the last person an employee would turn to. Why is that?
 DISRUPTION TO TEAMWORK
Managers can talk until they are blue in the face about the importance of positive team play at every level of the organization, but the team play that's most critical to ensuring that an organization runs effectively is the one-on-one relationship between a boss and each of his or her subordinates.
The performance review undermines that relationship. That's because the performance review is so one-sided, giving the boss all the power.
IMMORALITY OF JUSTIFYING CORPORATE IMPROVEMENT
Mr. Culbert believes it's immoral to maintain the facade that annual pay and performance reviews lead to corporate improvement, when it's clear they lead to more bogus activities than valid ones…. they are dispiriting and create cynicism. Instead of stimulating corporate effectiveness, they lead to just-in-case and cover-your-behind activities that reduce the amount of time that could be put to productive use. Instead of promoting directness, honesty and candor, they stimulate inauthentic conversations in which people cast self-interested pursuits as essential company activities.
SO, WHAT'S THE ALTERNATIVE?
The alternative to one-side-accountable, boss-administered/subordinate-received performance reviews is two-side, reciprocally accountable, performance previews.
The boss's assignment is to guide, coach, tutor, provide oversight and generally do whatever is required to assist a subordinate to perform successfully. That's why Mr. Culbert claims that the boss-direct report team should be held jointly accountable for the quality of work the subordinate performs. Subordinates fail and get fired, while bosses, whose job it was to ensure subordinate effectiveness, get promoted and receive raises in pay.
Holding performance previews eliminates the need for the boss to spout self-serving interpretations about what already has taken place and can't be fixed. Previews are problem-solving, not problem-creating, discussions about how we, as teammates, are going to work together even more effectively and efficiently than we've done in the past. They feature descriptive conversations about how each person is inclined to operate, using past events for illustrative purposes, and how we worked well or did not work well individually and together.
 The preview structure keeps the focus on the future and what "I" need from you as "teammate and partner" in getting accomplished what we both want to see happen. It doesn't happen only annually; it takes place each time either the boss or the subordinate has the feeling that they aren't working well together.
Dr. Culbert is a consultant, author and professor of management at the UCLA Anderson School of Management in Los Angeles. He is a co-author of “Get Rid of the Performance Review” with Lawrence Rout.
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