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	Quotes That Inspire
"If everybody is thinking alike then somebody isn’t thinking"
General George S. Patton
101 Ways to have a Great Day at Work by Stephanie Goddad Davidson 
  
" Success: a process of becoming who you already are” Frank Potts

The famous actress Katherine Hepburn said “You learn in life that the only person you can really correct and change is yourself.” Consider at least three things at work that you are trying to change. Now consider where you can modify your actions or thinking on these things.  

Common Employer Mistakes in Employment Screening -  

USING PAPER TO GIVE FCRA DISCLOSURE NOTICE AND OBTAIN AUTHORIZATION AND ASSUMING HIRING MANAGERS ARE COMPLYING WITH THESE FCRA REQUIREMENTS

Complying with the Fair Credit Reporting Act is crucial if you are using a consumer reporting agency to provide you “any” consumer report on an individual before hiring them or while they work for you. 

Distributing paper disclosure/authorization forms is cumbersome and exposes your firm to privacy violations. 

We have QuickApp, a service that allows you to have applicants log on to our secure web site and electronically receive the disclosure, sign the authorization and provide all the information needed for your package of reports.

Recently we had a client who assumed hiring managers were complying with these FCRA requirements. Well, you know what happens when you assume. 

Now with QuickApp they  can more efficiently manage the compliance process and electronically store the FCRA forms and other information needed for the background package.     








	
This free eNewsletter contains news and ideas to help you in your business life and is brought to you by Randisi & Associates, Inc.  If you wish to unsubscribe at any time, please reply to this message with Unsubscribe in the subject line.
1. [bookmark: _GoBack]Are you using credit reports to make hiring decision? This article highlights trouble encountered when credit reports are not used properly. The company being sued was allegedly using the credit reports without; 
0. a link to job performance and 
0. a proper business necessity. 
1. Want to avoid being sued by terminated employees? This article contains a summary of seven rules to follow before termination occurs.  
Information in this newsletter is not intended as legal advice. Please consult legal counsel before taking any actions. 
I hope you find this month's newsletter beneficial.
Jim Randisi
410.494.0232

EEOC Files Nationwide Hiring-Discrimination Lawsuit Against Kaplan Higher Education Corp
[bookmark: 437]The EEOC has filed a nationwide hiring-discrimination lawsuit against Kaplan Higher Education Corp., charging that the company engaged in a pattern or practice of unlawful discrimination by refusing to hire a class of black job applicants. Since at least 2008, Kaplan Higher Education has rejected job applicants based on their credit history. This practice has an unlawful discriminatory impact because of race and is neither job-related nor justified by business necessity, the EEOC charged in its lawsuit. The EEOC seeks to get Kaplan to stop this practice, as well as recover lost wages, benefits and offers of employment for people who were not hired because of Kaplan Higher Education's use of a job applicant’s credit history.
For jobs involving access to large sums of money or others that involve fiduciary responsibilities, credit checks may be appropriate. But some employers use credit checks on the theory that good credit constitutes evidence of a prospective employer's trustworthiness, even though there is no empirical evidence to support the theory that those with bad credit are more likely to steal from employers or to engage in other acts of malfeasance on the job. This means that credit checks are becoming just another barrier to employment for those most in need of work.
So what is an employer to do? There are plenty of options available. Call us if you have any questions about items in this checklist:
1. Before using a credit report to make a hiring decision, be sure that use of the credit report is job-related and justified by a business necessity. 
1. Perform appropriate levels of investigation into the applicant’s background including investigating prior behavior and prior employment. 
1. Use skills and assessment tests to determine that the individual is properly suited to perform the job in your organization and has the skills necessary to perform the job duties. 
There are an abundance of legal methods that can increase the likelihood that you are selecting the best candidate for your firm. There is no need to unnecessarily expose your firm to methods that have no business justification and no relevance to ability to perform the essential functions of the job.  
Performance Management Blunders 
Summary of an article by Jonathan A. Segal in the November 2010 issue of SHRM magazine (www.shrm.org)  
When it comes to employment terminations, employers usually have not only a sound business rationale but also lawful motivation. So why so many termination claims?
The answer is that there are flaws in the pre-termination and termination processes. These flaws may suggest an unlawful motivation, even when there wasn’t one.
This article presents hypothetical examples to illustrate seven common performance management blunders that are likely to lead to litigation, as well as recommendations for minimizing these risks.
Over-Evaluation
Myles performance is undeniably mediocre. However, in the weeks leading up to his evaluation, Myles’ performance improves slightly. So, when it comes time to give Myles his evaluation, Sue’s overall assessment of Myles is "meets expectations." 
After the evaluation, Myles’ performance declines. Myles’ employment is appropriately terminated for poor performance. 
Terminated at age 53, Myles learns that his replacement is 27 years old. Myles sues. He contends that the reason given for his termination—poor performance—was a pretext for age discrimination. His evidence? The evaluation that stated Myles’ performance meets expectations.
Consider keeping a list of employees about whom supervisors express concern during the evaluation period. Reach out to all of them before the evaluation to remind them of the concerns they have raised with you and the importance of communicating those concerns to the employees. This should help combat the human but dangerous tendency toward over-evaluation. 
Delay in Implementation
Dan’s performance continues to decline. The warnings by his manager failed to result in the productivity increases required. It’s time for a performance improvement plan, including a final warning.
Dan’s supervisor, Greg, puts off meeting with Dan. Greg avoids Dan, and Dan is fully aware that he is being avoided. Dan tells his therapist how this makes him feel, and she refers Dan to a good lawyer to help him feel better.
Delay creates a window of opportunity for an employee to make a protected complaint or disclosure that will make the adverse action that follows appear retaliatory. Train managers on the risk of delay. Once a decision has been made, implement it.
However, there may be times when delay is inevitable. In that case, document in a discoverable e-mail the date on which the decision is made, the reason for it and the date on which it will be implemented. That way, if there is protected activity in the intervening period, you can demonstrate that your decision was made prior to and independent of it.
Be thoughtful. Be careful. But act. 
Overkill
Jennifer supervises Tony, whose performance has been mediocre at best. Jennifer requests permission to discharge Tony. You check Tony’s file. It contains no disciplinary warning of any kind. You explain to Jennifer that the absence of documentation creates legal risk. In the absence of documentation, the employee is more likely to be surprised; surprised employees become angry employees, and angry employees sue. 
The absence of due process makes most terminations appear unfair, and that is the starting point from which the judge, jury or investigator will determine whether the employer’s motivation was lawful. 
So you tell Jennifer "no go." Two weeks later, Jennifer comes back with an eight-page memo that she gave to Tony in the intervening week describing in detail all of his flaws over a one-week period. She hands you what she proposes to be his final warning.
A cluster of documentation in a short period after there was no documentation can be worse than no documentation. The problem is complicated to the extent the documentation appears to nickel-and-dime the employee on every conceivable deficiency.
Supervisors need to be trained to come to HR professionals when they are mildly frustrated instead of waiting until they have made a decision. 
General Labels
Jesse has incredible technical skills. The problem is that he has a bad attitude. When the attitude continues after the final warning, he is fired. 
Almost a year later, Jesse files a charge with the U.S. Equal Employment Opportunity Commission. He claims that his supervisor used "bad attitude" as a pretext for race discrimination. 
All too often, disciplinary documentation includes general labels without providing specific examples. The label may be seen as a proxy for a stereotype. 
HR professionals should work with supervisors to break down the labels into specific behaviors. Try the following questions: What did the employee do? What did the employee say? What didn’t the employee do? What didn’t he say?
Inconsistency
Jose has been a stellar employee for almost 10 years. 
At a meeting, Jose’s manager publicly acknowledges Jose’s accomplishment on a particular conversion project and then tells Jose that there is another record conversion project and he needs to "hit it out of the park again."
Beyond exhausted and feeling abused, Jose loses it. He states that he won’t perform another conversion and storms out of the meeting. 
Meanwhile, a few months ago Doreen was fired for insubordination. Her insubordination was private and included no profanity. 
The employer doesn’t want to fire Jose. But it also is aware that if it doesn’t, it may be creating a comparator for Doreen to challenge her discharge. 
Taking into account the special circumstances of one employee may be seen as unfair favoritism or unlawful discrimination by another employee. 
Complete consistency is neither possible nor desirable. At times, there will be mitigating factors that can and should be considered. 
Rather than ignoring this reality, managers should embrace it. Consider having an exception protocol by which a supervisor seeks approval for an exception to what otherwise would be a rule. That way, it can be determined if there are legitimate factors and document them to distinguish prior or subsequent cases that involve similar circumstances. 
In this case, there are mitigating factors—length of employment, quality of performance and stress of the most recent project. If you document that these three factors together serve as the basis for giving Jose a final warning rather than terminating him, you should be able to distinguish Doreen or anyone else appropriately terminated for insubordination. 
Focus on Disability
Lakesha used to be a superb employee who exceeded expectations. However, over the last year her performance has declined considerably. 
Marla, her supervisor, talks with Lakesha about the decline in her performance and concerns about her behavior. Marla asks Lakesha if she is depressed and reminds Lakesha of the company’s employee assistance program.
Lakesha responds that she has been depressed but the depression is lifted now that she knows that she has a viable claim under the Americans with Disabilities Act. Under amendments to the act, the circumstances under which an employee can bring a "regarded as" disability claim have been substantially expanded. 
One of the unanticipated adverse consequences of the expansion of the "regarded as" prong of the definition of disability under the act is that caring has become riskier. Supervisors need to be trained to focus on the performance or behavior and to stay away from the perceived physical or mental cause. They also need to be trained that if employees raise physical or mental conditions in response to coaching, discipline or an evaluation, the supervisors should report the disclosure to an HR professional so that the HR professional can engage in an interactive dialogue to determine whether and how to provide an accommodation. 
Disrespect
Employees who deserve to be fired sometimes are demeaned in the termination process through yelling and other abusive behaviors. When this occurs, the employee’s failures cease to be the issue. The issue becomes how management handled the termination.
Of course, abusive behavior does not necessarily equal unlawful behavior. But employees who feel abused, particularly publicly, look to regain their self-esteem. That may be with the help of a lawyer.
The fact that an employee does not deserve to retain a job does not mean that the person forfeits the right to dignity and respect. Managers who fail to understand this may learn the lesson the hard way.
________________________________________
The author, a partner with Duane Morris in Philadelphia and managing principal of the Duane Morris Institute, focuses on counseling, training and strategic planning to minimize litigation and unionization.
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